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by the administrator for the benefit 
of the next of kin. 

II. Imputation of Contributory 
Negligence in Respect to Injuries 
to Property. — If the contributory 
negligence is that of the plaintiffs 
servant, it will, of course, be im- 
puted to the plaintiff: Toledo & 
Wabash Ry. Co. v. Goddard, 25 
Ind., 185; Puterbaugh v. Reasor, 9 
Ohio St., 484 ; and if the property 
is injured through the contributory 
negligence of a borrower without 
hire, the lender cannot recover 
against a third person: Forks Twp. 
v. King, 84 Pa., 230. (But this is 
more than doubtful, as it was de- 
cided while the erratic rule of 
Lockhart v. Lichtenthaler was still 
in force in Pennsylvania.) 

When goods in the possession of 
a common carrier are damaged by 
the concurrent negligence of the 
carrier and a third person, it has 
been held in England that the 
owner could recover against the 
latter: "The Milan," 1 Lush. Adm., 
388; S. C, 5 L. T. N. S., 590; but 
a contrary rule was announced in 
Pennsylvania, in Simpson v. Hand, 



6 Wh., 311 ; and the question may 
now be considered as satisfactorily 
settled by the decision in Arctic 
Fire Ins. Co. v. Austin, 69 N. Y., 
470, where it was held that as the 
possession of the carrier is that of 
the owner of the freight, and what- 
ever is done by the former in the 
course of his service and bailment 
is done by him as the agent and 
representative of the latter, any 
wrongful act of the carrier which 
contributes to the injury of the 
goods will bar the owner from his 
action against a third party, and 
will confine him to his remedy 
against the carrier. 

[For an interesting discussion 
and statement of the general prin- 
ciples applicable to the subject 
of this annotation see an anno- 
tation on kindred lines by Ai<ex» 
Durbin Latjer, Esq., in Amer- 
ican Law Register and Review, 
for April, 1893, Vol. xxxn, p. 374, 
entitled, "Imputation of Negli- 
gence to Passenger, How Affecting 
his Right of Action Against Joint 
Wrong- Doers. ' '] 

R. D. S. 



Ryman v. Gerlach. 1 Supreme Court of 
Pennsylvania. 



When Ignorance of an Owner's Title is a Defense to an Action of Trover 
and Conversion. 
Bodmer, a stock broker in Wilkesbarre, and defendants, stockbrokers 
in Philadelphia, were correspondents. Defendants executed orders for 
Bodmer for the purchase and sale of stocks on the Philadelphia and New 
York Stock Exchanges, dividing the commissions when the rules did not 
forbid. There was a private wire between the two offices, which was used 
in sending quotations and orders. Plaintiff employed Bodmer to pur- 



1 153 Pa-. 245- 
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chase through defendants some stock and bonds which were paid for by 
plaintiff's check to defendants, and the stock and bonds were sent to 
Wilkesbarre. Subsequently plaintiff gave a similar order to Bodmer for 
other securities, who transmitted it to defendants, sending also the first 
securities, to which were attached blank transfers signed by the plaintiff. 
This collateral was to be held by defendants to secure part of the pur- 
chase money on the new order. Defendants credited it in a general 
account with Bodmer. Before the purchase-money had been fully paid 
defendants failed, and the securities were subsequently sold by them or 
their receiver. Held, in an action for a wrongful conversion of the 
securities, that there was evidence to submit to the jury to determine 
whether defendants had sufficient notice of the real ownership of the 
securities. 



Opinion of the Court by Dean, J. 
Mitchell, JJ., dissent. 



Williams and 



Conversion by Agents and Servants. 



In the principal case the Supreme 
Court, through the opinion of one 
of the majority, discusses the appli- 
cation of the rule that where the 
owner of stock, by a power of at- 
torney signed in blank, has con- 
ferred upon another, all the indicia 
of ownership, he is estopped from 
asserting his title to it as against a 
third person , who has in good faith 
purchased it for value from the ap- 
parent owner. In reaching the 
conclusion that this rule had no 
application to the facts of the case 
before the Court, but little space is 
devoted to the consideration of 
what is sufficient notice of owner- 
ship, or rather, what circumstances 
are sufficient to put a reasonable 
man on inquiry as to the real 
ownership, to take a case out of the 
scope of the rule. 

The only circumstance evident 
from the report of the case upon 
which the Court relies to sustain 
its position that the defendant was 
put upon inquiry, was some slight 
evidence that the defendant knew 
that plaintiff 's broker operated with 



his customer's securities in his own 
name. It is, perhaps, beyond the 
scope of an annotation to criticise 
the ruling of an appellate court, 
but the dissenting opinion of Mr. 
Justice Mitcheli, is entitled to 
very careful consideration. 

Wood's Appeal, 92 Pa., 379, cer- 
tainly appears to rule the case. An 
executor pledged with his broker 
for an individual debt certificates 
of stock belonging to the estate, 
accompanied by a blank bill of sale 
and power of attorney signed by 
him as acting executor. The bro- 
kers in turn pledged the stock to 
one who advanced money to them 
in the belief that they were the real 
owners. The remaining executors 
filed a bill in equity to recover it. 
It was held that there could be no 
recovery of the stock until the ad- 
vances made thereon were paid. 
" The fact that the legal title to the 
stock," said the Court, " was known 
to have previously been in the ex- 
ecutor, and that the title of the 
holder appeared on its face to have 
been derived from him in his rep- 
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resentative capacity, does not raise 
a suspicion or put a purchaser on 
inquiry, for the reason that it is 
the executor's primary duty to dis- 
pose of the assets and settle the 
estate." 

In his dissenting opinion (153 Pa., 
153) Mr. Justice Mitchell points 
out that a certificate of stock 
with a power of attorney to 
transfer duly executed, but in blank 
as to date and name of transferee, 
is in the position of merchandise 
prepared for market ; that this is 
the usual way sales and transfers of 
stock are made, and the presumable 
intent of executing the power to 
transfer is to put the holder in a 
position to complete a sale by deliv- 
ery of the certificate and a transfer 
of the stock. The business of a 
stockbroker is to buy and sell 
stock, and when a certificate and 
power to transfer are put into a 
broker's hands the situation is ex- 
actly analogous to that of goods or 
merchandise of any kind prepared 
for market, and put into the hands 
of a dealer in that particular 
article. 

Comparing Wood's Appeal with 
the principal case, it certainly 
seems that if the fact that the cer- 
tificates showed the title to have 
been in an executor was not 
enough to put the purchaser on 
inquiry, as was held in Wood's Ap- 
peal, then a fdrtiori the mere fact 
that the certificate was in the name 
ot a customer of a broker for whom 
the stocks had previously been 
bought, would not have that effect. 
It is to be remembered that in the 
principal case the stock was pur- 
chased by the defendants in tbe 
first instance for the plaintiff 
through his broker, and it was only 
after the lapse of many months 
that the identical certificates again 



came into the hands of the defend- 
ants, with whom they were depos- 
ited as collateral security, as the 
defendants believed, for an indi- 
vidual transaction of the plaintiffs 
broker. 

Leiper's App., 108 Pa., 377; El- 
lis' App., 8 W. N. C, 538; Foster 
v. Berg, 104 Pa., 324, are not in 
point because in these cases the 
indicia of ownership were defective 
on their face, or there was positive 
notice of the limitation on the 
vendor's title. Such, also, was the 
case of Sheffield v. Bank, L> R., 13 
Ap., 333- 

See Fisher v. Brown, 104 Mass., 
259; Bank v. Cady, L. R., 15 Ap., 
267; Deavitt v. Fisher, 4 Duer (N. 
Y.), 1; Fatman v. Lobach, 1 Duer 
(N. Y.), 354; Burton's Ap., 93 Pa., 
214 ; Zulick v. Markham, 6 Daly, 
129; Dickinson v. Dudley, 17 Hun, 
569; Wood v. Hays, 15 Gray, 375 ; 
Covell v. Loud, 135 Mass., 41. 

Closely allied to the class of 
cases of which Wood's Appeal may 
be regarded as the type, are the 
cases discussing how far an inno- 
cent dealing with personal property 
through an apparent owner who is 
in fact a tort feasor, will operate as 
a defense to an action of trover and 
conversion at the suit of the real 
owner. 

The proposition that persons deal 
with property in chattels or exercise 
dominion over them at their peril, 
is so well established as to have 
the force of a maxim in modern 
law: 2 Black's Com., 449; per Lord 
Ellbnborough, McCombie v. 
Davis, 6 East., 548; Minnie v. 
Blake, 6 E. & B., 851; Burrows v. 
Bane, 5 H. & N., 310; Anon., 12 
Mod., 591; Lee v. Bayes, 609; Ben- 
jamin v. Andrews, 5 C. B. N. S., 
99; Hoffman v. Carow, 22 Wend., 
277; Fawcett v. Osborn, 32 111., 
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411. And any exception to this 
rule can be referred to : (1) Where 
the owner has placed the complete 
control of the property in another 
who uses it contrary to the owner's 
rights; (2) The rules of the law 
merchant respecting negotiable in- 
struments ; (3) The rules and cus- 
toms prevailing in the case of sales 
in market overt or the equivalent 
thereof. 

In certain cases, however, where 
the question is as to the liability of 
agents and servants acting inno- 
cently under the authority of a 
principal whose possession is tor- 
tious, there is a well-defined quali- 
fication to the severe principle 
stated above : Clerk & Lindsell 
on Torts, p. 170; Hollins v. Fow- 
ler, L. R. H. L., 767; Hollins v. 
Fowler, L. R., 7 Q. B., 630; Coch- 
ran v. Rymill, 40 L. T. N. S., 
744; Sheridan v. New Quay Co., 
4 C. B. N. S., 760; Greenaway v. 
Fisher, 1 C. &P., 190; Alexander 
v. Southey, 5 B. & Aid., 247. 

Generally the capacity in which 
a defendant commits a wrong can 
never enter as an element in the 
determination of his liability ; 
therefore, an agent in possession 
who sells or otherwise deals with 
property as an owner can never 
justify under the authority of his 
principal who happens to be with- 
out title. But there are circum- 
stances where, from the nature of 
the agent's act and the character of 
his possession, the law absolves 
him from liability, although the 
rights of the real owner are thereby 
infringed. Thus a servant in charge 
of goods upon his master's premises 
does not ordinarily have such pos- 
session as would render him liable 
for a refusal to deliver at the re- 
quest of the owner of whose rights 
he is ignorant : Alexander v. Sou- 
they, 5 B. & Aid., 247. 



The development of this branch 
of the law is rather curious. It was 
originally held that an agent or 
servant could under no circum- 
stances be held liable in trover for 
an act authorized by a principal or 
master which infringed upon the 
rights of the real owner. Thus in 
Mires v. Solebay, 2 Mod., 242, the 
Court is reported to have said 
that "The action would not lie 
against the servant, for it being in 
obedience tohis master's command, 
though he had no title, yet he shall 
be excused. And this rule, Justice 
Scroggs said, would extend to all 
cases where the master's command 
was not to do an apparent wrong, 
for if the master's case depended 
upon a title, be it true or not, it is 
enough to excuse the servant ; for 
it would be a mischievous thing if 
the servant upon all occasions must 
be satisfied with his master's title 
and right before he obeys his com- 
mands, and it is very requisite that 
an action would lie against him for 
what he doth in obedience to the 
master : " 1 Roll of Abr., 6; 1 Com. 
Dig., 221 F.; Wyne & Rider, 2 
Mod., 67; 4 Bacon's Abr., 258; Lee 
v. Bayes, 18 C. B., 606; Mount v. 
Derick, 5 Hill, 455. SeeChittyon 
Pleading, 72, citing 2 Strange, 813. 
Compare Berry v. Vantries, 12 Sar. 
& Rawle, 89. 

There was, however, a complete 
revolution from the principle of 
these cases in Stephens v. Elwell, 
4 S. & F., 259, founded upon the 
analogy of trover to trespass. In 
that case a bankrupt, being pos- 
sessed of certain goods, sold them 
after the act of bankruptcy to one 
Dean, to be paid for by bills on 
Heathcote, who had a house of 
trade in London, and for whom 
Dean bought goods. Heathcote 
was in America, and the defendant 
was his clerk and conducted the 
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business of the house. The de- 
fendant was informed by Dean of 
the purchase, and the goods were 
afterward delivered to him. He 
disposed of them by sending them 
to America to Heathcote. It was 
held a conversion. Lord Ellen- 
BOROUGH, C. J. : " The only ques- 
tion is whether this is a conversion 
in the clerk, which would undoubt- 
edly be so in the master. The clerk 
acted under an unavoidable ignor- 
ance and for his master's benefit 
when he sent the goods to his mas- 
ter, but, nevertheless, his acts may 
amount to a conversion, for a per- 
son is guilty of a conversion who 
intermeddles with my property and 
disposes of it ; and it is no answer 
that he acted under the authority 
of another who had himself no 
authority to dispose of it." See 
Branch v. White, I C. B. N. S., 
414; Davies v. Union, 6 Q. B., 443; 
Edgerly v. Wayland, 106 Mass., 
307; Flaunders v. Colby, 28 N. H., 
24; Thorpe v. Berlin, 11 Johns., 
285. 

The severity of a rule which im- 
posed upon an individual the abso- 
lute duty of respecting another's 
rights of property was found to be 
too harsh when applied to every 
transaction of life. A carrier, for 
instance, obliged to carry from 
place to place, for all who desired 
transportation, was a quasi-yahMc 
servant, and should be absolved 
from liability when ignorant of an 
owner's tittle. There was no means 
of knowing that a wrongdoer had 
no title. An exception was, there- 
fore, engrafted upon, the rule of 
Stephens v. Elwell, in those cases 
where the defendant acted inno- 
cently in a public or quasi-pubXic 
capacity. 

Such was the theory expressed 
in the decision of Greenaway v. 



Fisher, 1 Har. & Paine, 190. The 
distinction between this case, said 
Lord Tenderton, and that of " a 
servant, is that here there is a 
public employment." Accordingly, 
a packer, who prepared goods for 
shipment for all who desired his 
services, was exempt from liability 
for packing goods at the request of 
a thief. 

It is intimated in the opinion of 
the Court in the last case, that if 
the defendant had assumed a dis- 
tinct ownership of the property, 
even though only temporarily, he 
would be liable despite the public 
nature of his business, and his 
ignorance of his employer's want 
of title. See Lee v. Bayes, 18 C. 
B. , 609. 

All these conflicting theories are 
reviewed in the opinion of Lord 
Biackburn in the House of Lords 
ia the case of Hollins v. Fowler 
(supra), where the idea that the 
public or quasi-yabMc nature of a 
man's business is the test of his 
liability, was overthrown. The 
reason why a carrier who merely 
ships goods from place to place is 
absolved is not because of the 
public nature of the carrying trade, 
but because he has done nothing 
which could be called an inter- 
meddling with the plaintiffs title 
within the meaning of a conver- 
sion. " I apprehend the carrier 
would not be liable for merely 
transferring the custody of goods 
from a warehouse in Liverpool to 
one at Stockport, because that is 
an act which is prima facie justi- 
fiable in any one who has the law- 
ful custody of the goods, as a finder 
or bailee, and the railroad com- 
pany in the case supposed would 
be in complete ignorance that 
more was done. . . . The public 
nature of the defendant's calling is 
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strong evidence that he intended 
no more than to assist in the 
change of custody; but that (i.e., 
the public nature of his calling) of 
itself makes no difference." 

After remarking that he knew 
of no direct authority to support 
the proposition, Lord Blackburn 
declared that a rule which seems 
to embrace all cases and forms and 
an accurate test, is that "one who 
deals with goods at the request of 
a person who has the actual custody 
of them in the bona fide belief that 
the custodian is the true owner, is 
excused for what he does if the act 
is of such a nature as would be ex- 
cused if done by the authority of 
the person in possession, if he was 
the finder of the goods or entrusted 
with their custody." 

The rule furnished by Lord 
Blackburn had not been distinctly 
enunciated until the judgment of 
Hollins v. Fowler, and it is founded 
purely upon the technical nature 
of the action of trover. The finder 
of goods acquired therein at com- 
mon law a special property which 
was lost by the turning up of the 
loser. That special property had 
certain rights incident to it, 
namely, the right to exercise all 
reasonable means for the preserva- 
tion of the chattel. The finder did 
not have any power of sale nor any 
right to consume the property 
(Comyn's Dig., Tit. Trovkr F). 
The right of the finder was, there- 
fore, one of possession, and the 
possession was notice to third per- 
sons of the character of the pos. 
sessor's rights. Lord Blackburn, 
proceeds upon the theory that 
since the right of the finder was 
a possessory right, any act by a 
third party performed at the in- 
stance of the possessor, which the 
possessor, if he were the finder, 



might reasonably execute, is ex- 
cused. Thus, to transport goods at 
the request of another is not, prima 
facie, any assumption of domin- 
ion over the property transported, 
and is an act which a finder,- as 
such, might reasonably undertake. 
Therefore a carrier is excused. 

Agreeably to the idea expressed 
above, an agent or servant is not 
liable who merely assists in a 
wrongful transfer of title, acting 
innocently in a ministerial capacity 
without reference to the ownership 
of the goods : Hollins v. Fowler, 
L. R. H. L, 767. If B, having a 
wrongful possession of A's goods, 
employs a broker to sell, who sells 
to C, and all the broker does is to 
send bought and sold notes to B 
and C, no action of trover, or any 
other form of action can be main- 
tained against the broker : Per 
Brett, L. J., L. R. 2 B. Q. B. 627. 

Upon the same principle, a car- 
rier who transports goods from 
place to place ; a packer who pre- 
pares goods for shipment ; a watch- 
maker who repairs a watch and re- 
turns it to the person who left it ; 
the farrier who shoes a horse for a 
thief; a broker who simply nego- 
tiates a contract of sale, cannot be 
charged for assisting a wrongdoer 
in his conversion if ignorant of the 
rights of the owner : Blackburn, 
L. J., Hollins v. Fowler, 7 H. L., 

757- 

In Hollins v. Fowler, L. R. 7, 
H. L. 757 J S. C. Law, R. 7, Q. B. 
627, one Bailey fraudulently ob- 
tained cotton from Fowler, the 
plaintiff; Hollins, the defendant's 
broker, purchased it from Bailey in 
good faith in the belief and expec- 
tation that M, one of his ordinary 
clients, would accept it. M did 
accept it, but at the time Hollins 
purchased M had not ordered or 
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intimated that he desired to pur- 
chase any cotton. Hollins only 
received from M a broker's com- 
mission, and not a trade profit on 
the sale. It was held that in this 
instance Hollins had made himself 
a principal, and by transferring the 
cotton to M was guilty of a conver- 
sion, which made him liable at the 
suit of Fowler, the owner of the 
cotton. 

Compared with the case of Hol- 
lins v. Fowler may be cited Turner 
v. Hockey, 56 L. J., Q. B. 30, 
where the ostensible owner of a 
cow brought it to a public mar- 
ket and placed it in a pen rented 
by the defendant, an auctioneer, 
whom he instructed to sell it. The 
defendant, without notice that the 
cow was not the property of the 
person instructing him, sold it, and 
immediately after he received the 
money paid it over to the osten- 
sible seller, the latter having pre- 
viously paid him his commissions. 
Held, That the real owner could 
not maintain trover against the 
auctioneer, since having the cow 
in one of his pens did not give the 
auctioneer such possession as would 
support an action. 

In Cochran v. Rymell, 40 L. T., 
N. S. 744, Lord Bramwku said: 
"Suppose a man were to come into 
an auctioneer's yard holding a 
horse by the bridle and say, ' I 
want to sell my horse ; if you will 
find a purchaser I will pay commis- 



sions.' And the auctioneer says: 
' Here is a man who wants to sell a 
horse ; will any one buy him ? ' If 
he then and there finds him a pur- 
chaser and the seller himself hands 
over the horse, there could be no 
act on the part of the auctioneer 
which could render him liable for 
an action of conversion." 

See Hardtnan v. Booth, 1 H. & 
C. , 803 ; Perminter v. Kelly, 18 
Ala., 716; Rogers v. Hine, 1 Cal.,' 
429 ; Pool v. Aldsisson, 1 Danna, 
no; Kimball v. Billings, 55 Me., 
147; Coles v. Clark, 3 Cush., 399; 
Koch v. Branch, 44 Mo., 542 ; 
Everett v. Coffin, 6 Wend., 603 ; 
Anderson v. Nicholas, 5 Bosw., 121; 
Dudley v. Hawley, 40 Barb., 397 ; 
compare Rogers v. Hine, 2 Cal., 
571; Spooner v. Holmes, 102 Mass., 
502- 

The cases then seem to warrant 
the following conclusion : An agent 
or servant is excused for what he 
does, if the act is of such a nature 
as would be excused if performed 
by a custodian having a lawful 
possession and prima facie title 
such as a finder or bailee even 
though the possession of the ser- 
vant or agent is wrongful, provided 
the latter is ignorant of the real 
ownership. 

(See an article by Mr. Nathan 
Newmark, 14 Am. L. Rev., p. 363 
upon this and kindred topics). 

John A. McCarthy. 



